UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF DELAWARE

In re:
APF Co., et. al.,

Debt or s.

JOSEPH A. PARDO, Trustee of
FPA Creditor Trust, and PLAN
ADM NI STRATOR f or APF Co.

et al.,

Pl aintiffs,
VS.

PACI FI CARE OF TEXAS, | NC.
PACI FI CARE OF ARI ZONA, | NC.
PACI FI CARE OF NEVADA, INC. and
PACI FI CARE OF CALI FORNI A, a
California corporation

Def endant s.

Chapter 11

Case No. 98-1596 (PJW
Jointly Adm nistered

)
)
)
)
)
)
)
)
)
)
)
)
)
) Adv. Proc. No. 00-848
)
)
)
)
)
)
)
)

MEMORANDUM OPI NI ON

Seth J. Reidenberg

Wiite and WIIians

824 North Market Street
Suite 902

W m ngton, DE 19801-4938

Karl E. Bl ock

Jean Morris

Paul A. Bl echner
Greenberg d usker Fields
Cl aman & Machti nger LLP
1900 Avenue of the Stars
Suite 2100

Los Angel es, CA 90067

Attorneys for Defendants
Paci fi care of Texas, Inc.,
Paci ficare of Arizona, Inc.,
Paci fi care of Nevada, |nc.,
and Pacificare of California

Dennis J. O G ady

Joseph L. Schwart z

Ri ker, Danzig, Scherer, Hyland
& Perretti LLP

Headquarters Pl aza

One Speedwel | Avenue
Morristown, NJ 07962-1981

Neil B. d assnan
Jeffrey M Schlerf
Elio Battista, Jr.
The Bayard Firm

222 Del aware Avenue
Suite 900

P. O Box 25130

W m ngton, DE 19899

Co- Counsel for Co-Plaintiff,
Joseph A, Pardo, Trustee of
FPA Creditor Trust



Dat e:

June 27, 2001

John Wn Butler, Jr.

J. Eric lvester

J. Gegory St. dair

Skadden, Arps, Slate, Meagher
& Flom (I'l'linois)

333 West \Wacker Drive

Chi cago, IL 60606

Gegg M @Gl ardi

Skadden, Arps, Slate, Meagher
& Fl om LLP

One Rodney Squar e

P.O. Box 636

W I mi ngton, DE 19899- 0636

Attorneys for Co-Plaintiff,
Pl an Adm ni strator for APF
Co., et al.



WALSH, J.

Before the Court are two notions by the defendants,
Paci fi care of Texas, Inc., Pacificare of Arizona, Inc.,
Paci fi care of Nevada, Inc., and Pacificare of California
(collectively, "Pacificare"). The first (Doc. # 4) is a Mtion
to Dismss for Lack of Standing [F.R C.P. 12(b)(1)] and Failure
to State a C ai mUpon Wiich Relief Can Be Granted [F. R C. P.
12(b)(6)], or, Alternatively, for a More Definite Statenent
[F.R C.P. 12(e)]. The second (Doc. # 7) is a Mdtion to Conpel
Arbitration and Stay Adversary Proceeding Pending Arbitration. |
will deny both notions for the reasons di scussed bel ow.

Backgr ound

This dispute concerns nmnedical mnmanagenent contracts
between the debtors, APF Co. and its affiliates ("APF' or
"Debtors") and Pacificare, a health nmaintenance organization
("HMO'). Before filing for voluntary chapter 11 relief in md-July
1998, APF was a national physician practice managenent conpany.!?
APF' s contracts wth Pacificare required APF to nake nedical
services available to enrollees of the Pacificare HMO In return,
Pacificare paid APF a nonthly capitation fee. The contracts
required APF to pay nedi cal service providers directly. Pacificare
began reducing the capitation paynents when APF s financial

difficulties prevented APF from neking direct paynents to the

1

APF Co. was fornerly known as FPA Medi cal Managenent.



nmedi cal service providers.

The plaintiffs in this proceeding are the Trustee of the
FPA Creditor Trust ("Trustee") and the Plan Adm ni strator of APF' s
confirmed chapter 11 plan ("Plan Admnistrator"). Plaintiffs'
conplaint (Doc. # 1)("Conplaint") seeks recovery of the w thheld
capitation paynents. As to each defendant, Plaintiffs request an
accounting of m ssing paynents; turnover of property of the estate
under 8§ 542;2 avoidance of invalid prepetition setoffs under 88
553(b) and 550; avoidance of preferential transfers under 88 547
and 550; and avoi dance of unauthorized postpetition transfers of
property of the estate under 88 549 and 550. Plaintiffs also
allege Pacificare willfully violated the automatic stay and is
i able for conpensatory and punitive damages under 8§ 362(h) and §
105( a) .

In lieu of an answer, Pacificare filed the pending
noti ons seeking alternatively dismssal for |ack of standi ng under
Fed. R Civ.P. 12(b)(1)3 failure to state a clai munder Fed. R Civ.P.
12(b)(6), or abstention in favor of arbitration.

DI SCUSSI ON

l. St andi ng

2

Unl ess otherwise indicated, all references to "§ " herein

are to a section of the Bankruptcy Code, 11 U S.C. 8§ 101 et
seq.
3

Fed. R Bank.P. 7012 nmekes Fed.R CGv.P. 12 applicable to
adversary proceedi ngs i n bankruptcy.
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Pacificare argues that Plaintiffs fail to allege a
sufficient legal basis for individual standing. Dismissal is
appropriate in such circunstances because a court |acks subject
matter jurisdiction if a party |lacks standing as there is no case
or controversy, or injury in fact, wupon which relief can be

granted. Burlington Mdtor Carriers v. MJ Tel econmunications (In

re Burlington Motor Holdings), 231 B.R 874, 878 (Bankr. D. Del.

1999) citing Fair Hous. Council of Suburban Philadelphia V.

Mont gonery Newspapers, 141 F.3d 71, 74 (3d Cr. 1998).

According to Pacificare, the Trustee and Plan
Adm ni strator cannot jointly assert each count because they do not
bot h have standing to pursue all counts. Thus, for exanple, the
Trustee may only pl ead those counts for which the Trustee, and only
the Trustee, has standing. Pacificare maintains that doing
otherwise renders the Conplaint fatally contradictory and
anbi guous. | disagree.

The | egal character of Pacificare's wthholdings from
APF' s capitation paynents is not yet determned. The possibility
that sone recoveries may prove nutually exclusive, however, does
not prevent the Trustee or Plan Adm nistrator from pleading all
| egal theories under which either or both may be entitled to
recovery. Fed. R CGv.P. 8(e)(2)(". . .A party nay also state as
many separate clains . . . as the party has regardless of

consistency . . .").
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| find the Conplaint adequately states grounds for
Plaintiffs’ standing. It identifies the Trustee and Plan
Adm ni strator as individuals authorized to act pursuant to APF' s
confirmed chapter 11 plan ("Plan"). As to the Trustee, the
Conmplaint alleges that a trust ("Trust") was created and
establ i shed for the benefit of APF s unsecured creditors and that
the Trust's Advisory Board designated the Trustee as successor
trustee of the Trust which the Trustee acknow edged and accept ed on
July 20, 1999. Complaint at Y 17-109. As to the Plan
Adm nistrator, the Conplaint identifies him as an individual

appoi nted under APF' s confirmed chapter 11 plan to administer the

rights, renedies, obligations and liabilities inposed on the
Debt ors and Reorgani zed FPA not assigned to the Trust. 1d. at T
20.

Regardi ng the Trustee clains, the Conplaint alleges APF
transferred certain assets to the Trust, including "Trust Cdains,"”
pursuant to Article XI, 8 11.2 of the Plan. "Trust C ai ns" include
"Avoi dance C ains" as defined in the Plan, Article |, 8§ 1.126
whi ch the Plan further defines to include "Causes of Action agai nst
Persons arising under sections . . . 542 . . . 547 . . . through
551 and 553 of the Bankruptcy Code, or under simlar state or
federal statutes " Conplaint at Y 40-42. The Conpl ai nt
then alleges that "[s]onme or all of the funds wi thheld, reduced

and/or set off by Pacificare from paynents otherw se due to the

Debtors, both pre- and postpetition, fall within the definition of
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"Trust C ainms' under the Plan and are recoverable by the Trustee."
Id. at § 43.

As to the Plan Adm nistrator's clains, the Conplaint
states that Article VII of the Plan authorizes the Plan
Adm nistrator to liquidate "Ri ghts of Action" which include "Causes
of Action . . . for recovery in respect of the Debtors' accounts
recei vabl e or other receivables or rights to paynment created or
arising inthe ordinary course of the Debtors' business, including,
without limtation, withheld capitation paynments . . . " Conpl ai nt
at {1 44. Plaintiffs aver certain funds Pacificare withheld from
the capitation paynents are "Ri ghts of Action” and thus recoverabl e
by the Plan Administrator. Conplaint at { 45.

The Conplaint also alleges |egal authority for
Plaintiffs' standing. Section 1123(b)(3) allows a chapter 11 plan
to provide for

(A) the settlenment or adjustnent of any claimor

i nterest belonging to the debtor or to the estate;
or

(B) the retention and enforcenent by the debtor, by the

trustee, or by a representative of the estate
appoi nted for such purpose, of any such claim or
interest][.]

11 U.S.C § 1123(b).

Thus, a party who is neither the debtor nor the trustee
but who seeks to enforce a claimnust establish (1) that it has

been appointed, and (2) that it is a representative of the estate.

Retail Mtg. Co. v. King (In re Mako, Inc.), 985 F.2d 1052, 1054
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(10th Cr. 1993); dCticorp Acceptance Co. v. Robison (In re

Sweetwater), 884 F.2d 1323, 1327-28 (10th Gr. 1989); see also

McFarl and v. Leyh (Inre Texas Gen. PetroleumCorp.), 52 F. 3d 1330,

1335 (5th Gir. 1995).

The first elenment requires that the court approve the
appointed party, as for exanple, through plan confirnmation.
Sweetwater, 884 F.2d at 1326. The second elenent generally
requires a court to decide "whether a successful recovery by the
appoi nted representative would benefit the debtor's estate and
particularly, the debtor's unsecured creditors.” 1d. at 1327.

As detailed above, Plaintiffs plead an adequate factual
prem se for standi ng under 8§ 1123(b). The Conpl aint sets forth how
the Trustee and Plan Adm nistrator were appointed, pursuant to
whi ch Pl an provision, and that both are estate representatives. |
therefore hold that dism ssal under Rule 12(b) (1) is not warranted.
1. Rule 12(b)(6).

Paci fi care next noves to dismss all Counts for failure
to state a clai mupon which relief can be granted. A Fed.R G v.P.
12(b)(6) notion serves to test the sufficiency of the conplaint.

Kost v. Kozakiewicz, 1 F.3d 176, 183 (3d Cir. 1993); Loftus v.

Sout heast ern Pennsyl vania Transp. Auth., 843 F. Supp 981, 984 (E. D

Pa. 1994). When deciding such a notion, | accept as true all
all egations in the conplaint and all reasonable inferences drawn

from it which | consider in a light nost favorable to the
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plaintiffs. Mrse v. Lower Merion School Dist., 132 F.3d 902, 906

(3d CGr. 1997); Rocks v. Gty of Philadelphia, 868 F.2d 644, 645

(3d Cir. 1989).

| should not grant a Rule 12(b)(6) notion "unless it
appears beyond doubt that [plaintiffs] can prove no set of facts in
support of [their] claim which would entitle [them] to relief.”

Conley v. G bson, 355 U.S. 41, 45-46, 78 S.Ct. 99, 102 (1957).

need not, however, "credit a conplaint's 'bald assertions' or
"l egal concl usions' when deciding a notion to dismss." Mrse, 132
F.3d at 906 (citations onmtted).

A Prepetition Setoffs Under 8§ 553(b).

Paci ficare noves to dismiss the Third, Sixth, N nth and
Twel fth Counts of the Conplaint which seek avoi dance and recovery
of allegedly invalid prepetition setoffs under 8 553(b). According
to Pacificare, the Conplaint is defective in tw regards. First,
Pacificare maintains the Conplaint inpermssibly alleges conduct
that is nutually exclusive and t hus cannot be stated conjunctively,
i.e., the Conpl aint cannot aver that Pacificare "w thheld, reduced
and/or setoff funds." Defendants' Opening Brief in Support of
Motion to Dismiss (Doc. #5)("Def. Op. Brief to Dism ss") at 16-17.
The Conplaint nmay only allege that Pacificare either wthheld,
reduced or setoff funds because if Pacificare "reduced" capitation
fees as permtted under the contracts then Pacificare could not

have "setoff" the paynments nor could it have "w thheld" the
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paynents. Fromthis, Pacificare concludes that Plaintiffs are | eft
with a nere breach of contract claimwhich states no set of facts
for recovery under § 553(b).

Second, Pacificare argues its contractual rights entitle
it to setoff paynents to nedi cal providers fromcapitation fees and
that the Conplaint therefor fails to state a claimfor which relief
can be granted. Both argunents lack nerit for purposes of
di sm ssal under Fed.R Giv.P. 12(b)(6).

The Federal Rules do not require that a conplaint set
forth facts with such specificity so as to constitute a conplete

cause of action. Schaedler v. Reading Eagle Publ'n, Inc., 370 F. 2d

795, 798 (3d Cir. 1967). Plaintiffs need only give Pacificare fair
notice of the nature of the clains asserted. 1d. | find that the
Conmplaint neets this standard. The |egal characterization of
Paci ficare's conduct, i.e., whether it withheld, setoff or reduced
funds, goes to the nerits of the Conplaint, not its sufficiency.

Pacificare's second reason for dismssal is simlarly
flawed. It incorrectly argues a possible basis for prevailing on
the nerits - an alleged contractual right to setoff capitation
paynments - with a proper basis for dismssal.

Pacificare's contractual rights to setoff, if any, are
[imted in bankruptcy by 8 553. "[S]ection 553(a) recognizes and
preserves rights of set off where four conditions exist: (1) the
creditor holds a 'claim against the debtor that arose before the

commencenent of the case; (2) the creditor owes a 'debt' to the
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debtor that al so arose before the commencenent of the case; (3) the
claimand debt are 'nutual'; and (4) the claimand debt are each

valid and enforceable."” St. Francis Physician Network, Inc. v.

Rush Prudential HMD, Inc. (In re St. Francis Physician NetworKk),

213 B.R 710, 715 (Bankr. N.D. Ill. 1997) quoting Lawrence P. KiNG ET
AL., 5 CoLLl ER ON BankrupTCY, § 553.01 (15th Ed. Rev.).

Specifically, 8 553(b) states:

(b) (1) . . .if acreditor offsets a nutual debt ow ng
to the debtor against a claim against the
debtor on or within 90 days before the date of
the filing of the petition, then the trustee
may recover from such creditor the amount so
of fset to the extent that any insufficiency on

the date of such setoff is less than the
insufficiency on the later of --

(A) 90 days before the date of the filing of the
petition; and

(B) the first date during the 90 days i nmedi ately

preceding the date of the filing of the
petition on which there is an insufficiency.

(2) Inthis subsection, "insufficiency" nmeans anmount, if
any, by which a claimagainst the debtor exceeds a
mut ual debt owing to the debtor by the hol der of
such cl aim

11 U.S.C. § 553(b).

Plaintiffs essentially plead two grounds for relief: (1)
Pacificare had no right of setoff in the first place, and (2) to
t he extent Pacificare had a contractual right of setoff, Plaintiffs
may avoi d and recover any 8 553(b) insufficiency. They allege the

foll owi ng facts:

Each of the Pacificare defendants entered into
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prepetition contracts with APF. Conplaint at Y 25 - 28. Mbst of
these contracts are "full capitation"” agreenents which obligated
Pacificare to pay APF a fixed sum i.e., the contracts giveriseto
a debt owing to the Debtors. Conplaint at § 29. Pacificare-Arizona
failed to remt $3,380,014 due APF from April to July 1998.
Conpl aint at § 65. Pacificare-Texas failed to remt $1,557,975 due
under the contracts to APF fromJune to July 1998. Conplaint at
76. Pacificare-Nevada failed to remt $4,808,6566 due under the
contracts to APF from April to June 1998. Conpl aint at 9 87.
Pacificare-California |likewse failed to remt paynents due under
the contracts to APF. Conplaint at  98.

Plaintiffs assert the anobunts due APF are property of the
Debtors' estate. Conplaint at Y 67, 78, 89, 101. The anounts
each Pacificare defendant failed to remt far exceeds the anount of
each defendant's claim against APF on the later of (a) 90 days
before the Filing Date, and (b) the first date during the 90 days
I mmedi ately preceding the Filing Date on which there was an
i nsufficiency. Conplaint at Y 70, 81, 92, 104.

These allegations establish a colorable claim under §

553(b) and dismissal is not appropriate. Kozakiewicz, 1 F.3d at

183; Scheuer v. PRhodes, 416 U.S. 232, 236, 94 S.C. 1683, 1686

(1974) ("The issue is not whether a plaintiff wll ultimately
prevail but whether the claimant is entitled to offer evidence to

support the clains.").
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B. Avoi dance under § 542.

Paci ficare noves to dismss the Second, Fifth, Ei ghth and
El eventh Counts for failure to state a claimfor turnover of the
capitation paynents. Section 542 provides in relevant part:

(b) Except as provided in subsection (c) or

(d) of this section, an entity that owes
a debt that is property of the estate and
that is matured, payable on denmand, or
payabl e on order, shall pay such debt to,
or on the order of, the trustee, except
to the extent that such debt may be
of fset under section 553 of this title
agai nst a cl ai magainst the debtor.

11 U.S.C. § 542(Db).

Relying on simlar reasoning as it did under 8§ 553(b),
Pacificare noves to dism ss because it argues Plaintiffs cannot
pl ead both a setoff and a turnover for the sanme conduct. In other
words, Pacificare argues if it engaged in a 8 553 setoff as
all eged, then as a matter of law, Plaintiffs have no claim for
"turnover"” under 8 542. The plain | anguage of the statute and the
standard under Fed. R Civ.P. 12(b)(6) are to the contrary.

First, 8 542 only prohibits turnover of setoffs "to the
extent"” the setoff is valid under 8 553. Thus, on its face the
section is not exclusive. Section 542 permts recovery of any
"setoff" that does not come within 8 553. It also contenplates
recovery of any "insufficiency" arising under a valid 8§ 553 setoff.

See 11 U.S.C. 8§ 553(b). The statute does not prohibit Plaintiffs

fromseeki ng setoff paynents from Defendants within the neani ng of
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8§ 553(b) which they may also recover, at least in part, under 8
542.

More i nportantly, however, Plaintiffs nmay pl ead alternate
and i nconsi stent theories of relief. Fed. R Civ.P. 8(a)(3). They may
characterize Pacificare' s conduct regardi ng the capitation paynents
as a "w thhol ding, setoff and/or reduction” w thout subjecting the
conplaint to dismssal under Rule 12(b)(6). Pacificare has fair
notice of the basis of Plaintiffs' cause of action. That
Plaintiffs phrase the Conplaint using "may have been setoffs”
instead of asserting that there "were" setoffs is a semantic
technicality that does not warrant disnmi ssal under the Federal

Rul es' |iberal pleading standards. See Schaedler, 370 F.2d at 798

("The Rules require that avernents in pleadings 'shall be sinple,
concise, and direct," and they exclude any requirenment of
"technical forns of pleading’” . . . ").

Pacificare also argues that Plaintiffs fail to plead
turnover under 8 542 because the clains are not fully matured and

payabl e on demand. E.qg., Charter Crude G| Co. v. Exxon, USA (In re

Charter Co.), 913 F.2d 1575, 1579 (11th Cr. 1990); Chick Smth

Ford, Inc. v. Ford Mtor Credit Co. (In re Chick Smth Ford), 46

B.R 515, 518 (MD. Fla. 1985); Satelco, Inc. v. North Am

Publishers (In re Satelco, Inc.), 58 B.R 781, 786 (N D. Tex

1986) . Paci ficare, however, does not give a reason why the
capitation fees are not fully matured other than to assert its

contractual right to setoff as a defense to paynent. It does not
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otherwi se dispute its liability for the capitation fees under the
contracts. That a party owi ng an account nay assert a valid defense
to paynent of the debt is contenplated in & 542(b) and does not
require a holding that the debt is not matured.

G ven the conplexity of the contractual relationships at
i ssue and the absence of any evidence either by way of affidavit or
copies of the relevant contracts, | cannot determne at this tine
whet her the clainms fall within the scope of § 542. Consequently,
Plaintiffs' are entitled to submt evidence to establish that the
withheld capitation fees are mature and payable on denmand. See
Scheuer, 416 U.S. at 236, 94 S.Ct. at 1686 ("lIndeed, it may appear
on the face of the pleadings that a recovery is very renote and
unlikely but that is not the test [for dismssal under Rule
12(b)(6)].").

Pacificare's naked assertion that the withheld funds are
not property of the Debtors' estate is simlarly flawed. In
bankruptcy, applicable state or federal substantive | aw determ nes
the nature and extent of a debtor's interest in property. Butner

v. United States, 440 U S. 48, 55, 99 S . 914, 918 (1979)

Federal bankruptcy law dictates the extent that interest is
property of the debtor's estate once the court deternines the
nature of the debtor's interest therein. 1d.

Pacificare has not submtted copies of the relevant
contracts nor provided any other evidentiary basis on which to

conclude Plaintiffs do not have a legal or equitable interest in
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the withheld capitation fees. Nor does Pacificare provide any
| egal basis, beyond its nere assertion, on which to conclude that
Debtors do not have a 8§ 541 property interest in the wthheld
paynments as a matter of law. Plaintiffs are accordingly entitled
to offer evidence to establish the Debtors' interest, if any, in
the withhel d capitation fees. Dism ssal under Fed.R G v.P. 12(b) (6)
I's not appropriate.

C. Preferential Transfers under 8§ 547.

Pacificare noves to dismss the Fourth, Seventh, Tenth
and Thirteenth Counts of the Conplaint which seek avoi dance and
recovery of the withheld capitation fees as preferential transfers.
It argues that setoffs cannot be preferences as a matter of |aw and
that consequently, the Conplaint fails to state a claimfor which
relief can be granted because the Conplaint alleges both. The
argunment is incorrect.

Section 547(b) provides that a debtor may avoid and
proceed to recover any transfer nmade by the debtor to a creditor
within 90 days before filing for bankruptcy that enables the
creditor to receive nore in the bankruptcy than it would have

recei ved had the transfer not been nade. Dur ham v. SM | ndus.,

Corp., 882 F.2d 881, 882 (4th Cr. 1989); denshaw dass Co. V.

Ontario Gape Gowers Mtqg. Bd. (In re Keystone Foods, Inc.), 145

B.R 502, 508 (Bankr. WD. Pa. 1992). Section 553(b) protects an

otherwi se preferential setoff excluding any insufficiency. SM.
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| ndus., 882 F.2d at 882. Consequently, when a party asserts a
prepetition setoff as a defense to a preference action, the court
must first determ ne whether the setoff is valid under § 553. 1d.
The court applies 8 547 if it finds the setoff invalid or if it

finds no right of setoff in bankruptcy. SM 1Indus., 882 F.2d at

882; Keystone Foods, 145 B.R at 507 (inproper setoff may

constitute preference).

It isclear fromthis analysis that Plaintiffs may all ege
both a 8§ 553(b) insufficiency and a 8 547(b) preference. To
prevail under 8§ 547(b), Plaintiffs nust establish that:

(1) an interest of the Debtors was transferred;

(2) the transfer was nade to or for the benefit of
Paci fi care;

(3) the transfer was because of an antecedent debt
owed by the Debtors before the transfer was nade;

(4) the Debtors were insolvent at the tinme of the
transfer;

(5) the transfer occurred within ninety days before the
bankruptcy petition was filed; and

(6) the transfer permtted Pacificare to receive nore
than it woul d have received upon |iquidation of the
Debt ors under the Code.

11 U.S. C. 8 547(b); Keystone Foods, 145 B.R at 508.

As to each defendant, Plaintiffs claimthat Pacificare
was obligated to pay Debtors a fixed sum pursuant to the
prepetition contracts. Conplaint Y 21-29. Plaintiffs claimthe
contractual rights to paynent are property of the Debtors' estate
(Conplaint at 97 67, 78, 89, 101) which Pacificare transferred
prepetition for its own benefit on account of an antecedent debt to

nmedi cal service providers for which both Pacificare and APF were
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I'iable. Conmplaint at ¢ 36. Plaintiffs contend Pacificare nade
these paynments within 90 days of Debtors' bankruptcy filing
(Conplaint at § 36) when Debtors were insolvent (Conplaint at 19
73(c), 84(c), 95(c), 107(c)) and that Pacificare received nore on
account of the transfers than it would have had the Debtor been
I i qui dated under Chapter 7. Conplaint at Y 73, 84, 95, 107.

These allegations suffice to withstand a Rule 12(b)(6)
notion. The existence of a possible defense under 8 553 does not
render the pleading subject to dismssal.

D. Violation of the Automatic Stay.

Paci ficare noves to dism ss the Fourteenth Count of the
Conmpl aint that alleges Pacificare willfully violated the autonmatic
stay by wthholding capitation fees postpetition wthout court
approval. Pacificare repeats its prior argunent that Plaintiffs
fail to allege facts establishing the existence of a setoff,
i ncluding a postpetition setoff, and consequently fail to establish
a violation of 8 362. Pacificare also argues that §8 362(h) by its
plain language is only available to individuals and that |
consequently |l ack authority to assess danages under 8§ 105(a).

Section 362 prohibits any act by a creditor to collect or

recover on a prepetition claim United States v. N colet, Inc.,

857 F.2d 202, 207 (3d Cr. 1988). The automatic stay is a
fundanment al debtor protection that "gives the debtor a breathing

spell from his creditors. It stops all collection efforts, al
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harassment, and all foreclosure actions. It permts a debtor to
attenpt a repaynment or reorganization plan, or sinply to be
relieved of the financial pressures that drove him into

bankruptcy.” Univ. Med. Cr. v. Sullivan (Inre Univ. Med. Cr.),

973 F.2d 1065, 1074 (3d Cir. 1992) quoting In re Schwartz, 954 F.2d
569, 571 (9th Cir. 1992)(enphasis in the original).

Once a creditor has notice of a bankruptcy filing, it
shoul d cease its postpetition collection activities and restore the

status quo. Dubin v. Jakobowski (In re Stephen W Gosse, P.C),

68 B.R 847, 850 (Bankr. E.D. Pa. 1987). This duty is particularly
cl ear where as here, a standing court order expressly prohibits
Pacificare and like creditors fromw thhol ding and offsetting any
nonthly capitation paynments due to the Debtors "related to any
unpai d prepetition clains of the Physicians or otherw se and from
payi ng the Physicians directly with respect to such clains.” O der
Prohi biting Certain Payors fromWthhol ding and O fsetti ng Paynents
Due Debtors (Doc. # 47). The failure of the creditor or its
attorney to abide by the obligations inposed by orders of this
court or by the requirenments of § 362(a) may entitle Plaintiffs to

provabl e conpensatory danmages. |In re Stephen W Gosse, P.C., 68

B.R at 851 citing Inre Carter, 691 F.2d 390 (8th G r. 1982); see

al so Borg-Warner Acceptance Corp. v. Hall, 685 F. 2d 1306 (11th G r.

1982) .

Plaintiffs all ege that: Pacificare had know edge of APF' s
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bankruptcy since July 1998. Conplaint at § 16. On July 21, 1998,
this Court entered an order prohibiting Pacificare and simlar
creditors fromwi thhol di ng and of fsetting paynents due APF or from
payi ng nedi cal service providers directly on account of prepetition
clainms ("Payor Order"). Complaint at 97 30-31. Pacificare
received a copy of this order. Complaint at 9 33. Pacificare
neverthel ess w thheld, reduced and/or setoff funds postpetition
from the capitation and other paynents due Debtors wthout
obtai ning court approval. Conmplaint at 110 - 113. Plaintiffs
suffered damages fromPacificare's failure to remt these paynents
and failure to conply with the Court order and § 362(a). Conpl ai nt
at § 115. | find Plaintiffs adequately plead a cause of action
under § 362(a).
| am al so not persuaded by Pacificare's final argunent
that the Supreme Court's "plain nmeaning" approach to statutory
construction has inplicitly overruled Third Crcuit precedent
hol ding that 8 362(h) applies to corporate debtors. Def. Op. Brief

to Dismss at 26-27 citing Union Bank v. Wl as, 502 U S. 151, 156,

112 S. Ct. 527, 530 (1991)("Gventhe clarity of the statutory text,
respondent’'s burden of persuading us that Congress intended to
create or to preserve a special rule [under 8§ 547(c)(2)] for |ong-

termdebt is exceptionally heavy.") and Toibb v. Radloff, 501 U S.

157, 164-66, 111 S. C. 2197, 2201-02 (1991)(that Congress may not
have foreseen all consequences of a statutory enactnent is not

sufficient reason for refusing to give effect to its plain
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nmeani ng) .
Al t hough 8 362(h) refers to "individuals,” the Court of
Appeals for the Third Crcuit has followed the Fourth Crcuit in
holding that § 362(h) applies to corporate entities as well as

natural persons. Cuffee v. Atlantic Business and Community Dev.

Corp. (Inre Atlantic Business and Community Corp.), 901 F. 2d 325,

329 (3d CGir. 1990)("Although Section 362(h) refers to an
i ndi vidual, the section has uniformy been held to be applicable to

a corporate debtor") citing Budget Service Co. v. Better Hones of

Va., 804 F.2d 289, 292 (4th Cr. 1986). The Court of Appeals for
the Fourth Circuit reasoned that:

[ Section] 362(h) nust be read in conjunction
with the rest of 8 362 . . . [s0] that its
sanctions are not limted to the relief of an
"individual™ in the literal sense. The
Bankruptcy Code does not define the word
individual . . . [I]t seens wunlikely that
Congress neant to give a renedy only to
i ndi vi dual debtors against those who willfully
violate the automatic stay provisions of the
Code as opposed to debtors which are
corporations or other like entities. Such a
narrow construction of the term woul d defeat
much of the purpose of the section, and we
construe the word "individual" to include a
cor porat e debtor.

Better Hones, 804 F.2d at 292.

QO her courts have criticized this approach. E.qg.,

Johnston Envtl. Corp. v. Knight (In re Goodman), 991 F. 2d 613, 619

(9th Cr. 1993)(rejecting Fourth and Third Crcuit's analysis as

i nconsi stent with principles of statutory construction and hol di ng
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t hat individual does not include a corporation or other artificial

entity); Mritinme Asbestosis Legal dinic v. LTV Steel Co., lInc.

(In re Chateaugay Corp.), 920 F.2d 183, 185-86 (2d GCr.

1990) (rejecting application of § 362(h) to corporate debtors but
noting "there is substantial authority permtting just such
application and awardi ng damages to corporate debtors, including
decisions in the only other two circuit courts to address the

i ssue"); see also Sosne v. Reinert & Duree, P.C. (In re Just Brakes

Corp. Sys.), 108 F. 3d 881, 884 (8th Cir. 1997)(affirm ng bankruptcy

court holding that & 362(h) applies only to individuals) cert.
denied 522 U.S. 947, 118 S. Ct. 364 (1997).
The Suprenme Court has not yet resolved the split of

aut hority under 8 362(h) and Atlantic Business is still binding|aw

in this Crcuit. Consequently, | conclude that Plaintiffs'
Fourteenth Count states a colorable claim for relief. In this
regard, | note that even if 8 362(h) proves unavailable to
corporate debtors, the court can arguably fashion appropriate
relief under 8 105(a) to recover the Debtors' conpensatory damages
resulting fromPacificare's wthholding of capitation paynments in
violation of 8§ 362(a).

E. Avoi dance of Unaut horized Postpetition Transfers.

Pacificare noves to disnmss the Fifteenth Count of the
Conpl ai nt seeking recovery of postpetition wthholdings under §

549. Pacificare again argues that Plaintiffs fail to properly
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pl ead the existence of either a pre- or postpetition avoidable
setoff, and that | should accordingly dismss the Count.

At the outset, | note that 8§ 553(b) does not inpact 8
549. The latter relates to unauthorized postpetition transfers
whereas the former is limted to prepetition transfers. Thus,
Plaintiffs have a valid claim under 8§ 549(a) to the extent
Pacificare's withholding of capitation fees postpetition is an
unaut hori zed transfer of property of the Debtors' estate despite
Pacificare's rights, if any, to reduce prepetition capitation fees
under § 553.

Section 549(a) permts Plaintiffs to avoid a transfer of
property of the estate that occurs after the comrencenent of the
case and that is not authorized under the Bankruptcy Code or by the
court. 11 US. C. § b549(a). Thus, to avoid Pacificare's
postpetition transfers, Plaintiffs nust prove (1) that property of
the estate (2) was transferred (3) after the filing of a petition
and that such transfer (4) was not authorized by the Code or the

Court. 11 U S.C. 8 549(a); e.g., Gbson v. United States (In re

Russell), 927 F.2d 413, 417-18 (8th Cir. 1991) (appl yi ng el enents);

Moratzka v. VISA U.S.A. (In re Calstar, Inc.), 159 B.R 247, 252

(Bankr. D. Mnn. 1993); GCeekie v. Watson (In re Watson), 65 B.R 9,

11 (Bankr. C.D. IIl. 1986).
The Conplaint alleges that Pacificare engaged in
unaut hori zed postpetition transfers of property of the Debtors

estate by reducing capitation fees due APF postpetition wthout
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court authorization. Conplaint at §7 118 - 122. These all egati ons
plead a valid claim under 8 549(a) and suffice to wthstand
di sm ssal under Rule 12(b)(6).

F. Accounti ng.

Pacificare noves to dismss the First Count of the
Conplaint that seeks to enforce a prior court order requiring
Pacificare and sim | ar payors to provide detailed item zations and
summaries of all funds w thheld, reduced or setoff. Pacificare
argues di sm ssal is appropriate because (1) it has al ready provi ded
the requested information and (2) the Count is procedurally
defective in that it tries to conpel conpliance with a court order
t hrough an adversary proceeding rather than by notion practice.

Both argunents provide no Dbasis for dismssal.
Pacificare's alleged conpliance with the order is not gernane for
deci di ng whet her the conplaint states a cause of action for which
relief can be granted. Pacificare's purported conpliance with the
order does not address the sufficiency of the pleading nor does
Pacificare provide a legal predicate for holding the Count is
ot herwi se noot .

| also find Pacificare's argunent that the claim is
procedural ly defective wanting. This Count is an integral
conponent of a 122-paragraph Conplaint. The Conpl aint requests
relief under a variety of Code provisions that require an adversary

proceedi ng under Fed.R Bank.P. 7001. It would be an exercise in



25
judicial inefficiency to have Plaintiffs excise this Count and
continue on a parallel track via notion practice sinply to conply
wi t h an unsubstanti at ed techni cal requirenent that provi des reduced

procedural protection for the Defendants. Accordlnre Little, 220

B.R 13, 17 (Bankr. D. N J. 1998)("[Most courts are wlling to
over|l ook deficiencies in a pleading, including errors in presenting
a conplaint as a notion and vice versa, so long as the pleading
substantially conplies with the rules of pleading."). Pacificare
has not denonstrated prejudice or inequity and | hold the request
for an accounting provides fair notice of the pending litigation.
I11. Mtion for a Mire Definite Statenent under Rule 12(e).
Pacificare noves for a nore definite statenment of all
Count s. "Rule 12(e) authorizes a notion for a nore definite
statement if the conplaint is 'so vague or anbi guous that a party
cannot reasonably be required to frane a responsive pleading.'"
Schaedler, 370 F.2d at 797. A conplaint, however, "need only
contain. . . "a short and plain statenent of the clai mshow ng t hat
the pleader is entitled to relief, and ... a demand for judgnent
for the relief to which he deens hinmself entitled.' (Rule 8(a)(2)
and (3)). There is no requirenment to state facts sufficient to
constitute a cause of action." 1d. at 798. The function of the
conplaint is to afford fair notice to the adversary of the nature
and basis of the claim asserted and a general indication of the

type of litigation involved. 1d.
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As set forth in detail above, | find the Conplaint is not
anbi guous. It provides fair notice of the nature and basis of each
clai masserted and a general indication of the type of litigation
involved. | reject Pacificare's argunent that Plaintiffs' use of
"W thhel d, setoff and/or reduced" creates an anbiguity such that
Pacificare is unable to frane a neani ngful response. The apparent
pur pose of this |language is to characterize Pacificare's conduct in
a broad manner so as to avoid |imting recovery to only one | ega
outcone, e.g., a statutorily defined setoff under 8§ 553.

It seens to ne that nost of the alleged deficiencies in
t he Conpl ai nt of which Pacificare conplains are factual and may be
resol ved through discovery. Consequently, | deny Pacificare's
notion for a nore definite statenent as to all Counts.
V. Modtion to Conpel Arbitration

Pacificare noves to stay this adversary proceeding
pending arbitration since the ©parties’ contracts contain
arbitration clauses that it clains nust be enforced under the
Federal Arbitration Act ("FAA"). Plaintiffs counter by first
noting that mny of the relevant contracts do not contain
arbitration clauses nor have many of the contracts been | ocated.
The Plaintiffs also insist their clains are not subject to
mandatory arbitration because they are core proceedi ngs under 28
USC § 157(b), i.e., avoidance clains for inproper setoffs,

preferences, turnover of estate property, inproper postpetition
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transfers and damages for violations of the automatic stay.
Section 3 of the FAA provides:

| f any suit or proceedi ng be brought in any of
the courts of the United States upon any issue
referable to arbitrati on under an agreenent in
witing for such arbitration, the court in
which such suit s pending, upon being
satisfied that the i ssue involved in such suit
or proceeding is referable to arbitration
under such agreenent, shall on application of
one of the parties stay the trial of the
action until such arbitration has been had in
accordance with the terns of the agreenent.

9 USC 8§ 3.
The Suprenme Court has interpreted the FAA as establishing a federal
policy favoring arbitration which requires

enf or cenent of agreenents to arbitrate
statutory clains. Li ke any statutory
directive, the Arbitration Act's mandate may
be overridden by a contrary congressiona

command. The burden is on the party opposing
arbitration, however, to show that Congress
intended to preclude a waiver of judicial

remedies for the statutory rights at issue.
If Congress did intend to limt or prohibit
wai ver of a judicial forum for a particular
claim such an intent will be deducible from
the statute's text or legislative history, or
froman inherent conflict between arbitration
and the statute's underlying purposes.

Shearson/ Anerican Exp. v. MMhon, 482 U. S.
220, 226- 27, 107 S.C. 2332, 2337- 38
(1987) (i nternal citations omtted)(holding
clainms under the Securities Exchange Act of
1934 and the federal RICO statute arbitrable
and subject to the FAA).

As applied to bankruptcy proceedings, the Third Grcuit
has interpreted this holding to nean that if the underlying

proceedi ng i nvol ves a debtor-derivative, non-core matter then the
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bankruptcy court does not have the authority to deny enforcenent of

the arbitrati on cl ause. Hays and Co. v. Merrill Lynch, Pierce,

Fenner & Smth, Inc., 885 F.2d 1149, 1155-57 (3d Cr. 1989); see

al so Crysen/ Montenay Energy v. Shell Gl Co., 226 F.3d 160, 165-66

(2d Gr. 2000) cert. denied, 121 S.Ct. 1356 (2001); Ins. Co. of

North Am v. NGC Settl enent Trust & Asbestos Cains Mgnt. Corp. (In

re Nat'l Gypsum Co.), 118 F.3d 1056, 1066-68 (5th G r. 1997).

Al though Hays did not expressly address whether a
bankruptcy court has discretion to enforce an applicable
arbitration clause where core bankruptcy issues are at stake, the
majority viewinthis GCrcuit and others is that bankruptcy courts
continue to enjoy discretion to refuse enforcenent of an ot herw se
appl i cable arbitration provision provided the standard i n McMahan*

has been net. E.q., Nat'l Gypsum 118 F.3d at 1067; Sel cke v. New

England Ins. Co., 995 F.2d 688, 691 (7th Cr. 1993)("Even broadly

worded arbitrati on cl auses are assuned not to extend to cl ai ns t hat
ari se out of the provisions of the bankruptcy lawitself . . . ");

Am Freight Sys. v. Consuner Prod. Assocs. (Inre Am Freight Sys.,

Inc.), 164 B.R 341, 347 (D. Kan. 1994)("The teachings of Hays &

Co. are not applicable to an adversary proceedi ng i nvolving a core

4

The Suprenme Court applied the McMahan standard two years
later in a case addressing arbitrability of securities
fraud clains under the Securities Act of 1933. See
Rodriguez de Quijas v. Shearson/Anerican Exp., Inc., 490
U S 477, 485-86, 109 S. Ct. 1917, 1922 (1989) (hol ding
claims under the Securities Act of 1933 arbitrable).
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matter."); In re Spectrum Info. Techs., Inc., 183 B.R 360, 363

(Bankr. E.D.N. Y. 1995)("[E]specially wth respect to core
proceedings, . . . arbitration should not triunph over the specific
jurisdiction bestowed upon the bankruptcy courts wunder the

Bankruptcy Code")(citing cases); Sacred Heart Hosp. of Norristown

V. Indep. Blue Cross (In re Sacred Heart Hosp. of Norristown), 181

B.R 195, 202 (Bankr. E. D. Pa. 1995)("[A]s to core proceedi ngs,
this court may exercise its full panoply of discretion . . . in
determining whether to refer a proceeding before it to

arbitration"); In re den Eagle Square, Inc., 1991 W 71782 *1

(Bankr. E.D. Pa. May 1, 1991)(court retains discretion to order
arbitration of core proceedings because "they inmpact upon the
Debtor's relationship with its entire body of creditors"); In re
Day, 208 B.R 358, 369 (Bankr. E.D. Pa. 1997)(bankruptcy courts
retain enhanced discretion to deny enforcenent of arbitration

cl auses i n core proceedi ngs); Winstock v. Frank, Frank & Cohen (In

re Weinstock), 1999 W 342764 *8 (Bankr. E.D. Pa. My 25,

1999) ("Whether it is appropriate that core matters be heard in the
forum of an arbitration proceeding requires a balancing of the
provisions and policies of the tw federal statutes."); In re

United Co. Fin. Corp., 241 B.R 521, 525 (Bankr. D. Del. 1999)("O

course . . . With respect to core matters, the Bankruptcy Court has
excl usive jurisdiction which may not be del egated or suppl anted by
alternative dispute resolution procedures.").

Pacificare rejects the core/non-core distinction for
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pur poses of deciding whether | should stay the present adversary
proceedi ng. Defendants' Menorandumof Lawin Reply to Plaintiffs
Qpposition (Doc. # 16) ("Def. Reply Brief") at 3-6. |t argues that
"an arbitration agreenent should be enforced, unless and only
unl ess a particul ar bankruptcy proceeding neets the standard for
non-enforcement . . . set forth in MMhon . . . i.e., that
enforcing the arbitration agreenent woul d seriously jeopardize the
Bankruptcy Code. As it is clear that 'core' proceedings do not
automatically neet that standard, the core / non-core distinction
suggested by Plaintiffs should be rejected.” Def. Reply Brief at
5.

Pacificare argues the arbitration agreenents should be
enforced here because Plaintiffs' clains are "derivative" of the
Debtors' rights under the prepetition contracts and therefore
under Hays, as a matter of |aw they cannot "seriously jeopardize"
Bankr upt cy Code objecti ves. Def. Reply Brief at 5; Defendants'
Opening Brief in Support of Mdtion to Conpel Arbitration and Stay
Adversary Proceeding Pending Arbitration (Doc. # 8) at 13. | t
concludes the clains are derivative based on the confirmed chapter
11 plan which assigns the clainse to the Trustee and Plan
Adm ni strator.

Pacificare's argunment msconstrues the nature of a
derivative claimas articulated in Hays. It is not enough that the
party asserting the claimis a third party transferee. As used in

Hays, a derivative claimis one that derives fromproperty of the
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debtor's estate as defined in 8 541, incl udi ng nonbankr uptcy choses
in action and cl ains by the debtor against others. Hays, 885 F.2d
at 1155 and n.7. \Were the trustee brings an action as successor
to the debtor's interest under 8§ 541, the terns of an arbitration
clause bind the trustee to the sane extent as the debtor because in
this context the "trustee stands in the shoes of the debtor," i.e.,
the trustee can only assert those causes of action possessed by the
debtor and is subject to the sane defenses, including a valid
arbitration provision, as could have been asserted against the
debtor. Hays, 885 F.2d at 1154.

However, where the trustee brings a cause of action on
behal f of creditors which the Bankruptcy Code itself authorizes the
trustee to assert on the creditors' behalf, the cause of action
derives fromthe Bankruptcy Code, not fromthe debtor. Hays, 885
F.2d at 1155. Consequently, these clains are not subject to
mandatory arbitration because the parties on whose behalf the
trustee is acting, i.e., the creditors, are not a party to the
arbitration agreenent and are thus not bound by its ternms. I[d.
("[T]here is no justification for binding creditors to an
arbitration clause with respect to clains that are not derivative

fromone who was a party to it."); accord A legaert v. Perot, 548

F.d 432, 436 (2d Cir. 1977)(with respect to the trustee's statutory
clai ms, such as fraudul ent and preferential transfers, "[t] hese are

statutory causes of action belonging to the trustee, not to the
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bankrupt, and the trustee asserts them for the benefit of the
bankrupt's creditors, whose rights the trustee enforces.").

Pacificare's conclusion that | mnust stay the adversary
pending arbitration because Plaintiffs' are assignees of the
Debt ors' causes of action under the confirmed plan is therefore not
correct. The assignnent of the claims to Plaintiffs in the
confirmed Plan does not render the clains "derivative" under Hays
such that | nust conpel arbitration. For a nunber of reasons,

w |1 exercise ny discretion and deny enforcenment of the arbitration
agreenents at this tine.

First, as Pacificare admts, not all of the contracts
have an arbitration clause. Indeed, the parties have not even
| ocated some of the contracts. Thus, it seens the motion to
arbitrate is premature in that it seeks to stay the entire
adversary proceeding based on an alternative dispute resolution
process that will affect only some underlying agreenents, if any.

| am al so not convinced that the fragnentation of this
adversary proceedi ng based on the individual contracts is in the
best interests of either party, particularly where the
fragnentation is based on an arbitration clause not conmon to al
contracts. G ven the bankruptcy rights underlying Plaintiffs'
clainms, resolution of the issues as they relate to one contract
will presumably effect resolution of the sanme issues as to the
remai ni ng contracts. Arbitrarily staying the adversary proceedi ng

to resolve only those clains which are based on contracts that
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happen to contain arbitration clauses will result in pieceneal
litigation and unnecessary expense for both parties. | fail to see
how doi ng so pronotes the policies of the FAA nor has Pacificare
suggested any benefits to arbitration under the circunstances.

Furthernore, unlike the situation in Hays which invol ved
a trustee seeking to enforce a claiminherited fromthe debtor in
an adversary proceeding in a district court, staying the subject
adversary proceeding in favor of arbitration seriously jeopardi zes
Bankrupt cy Code objectives. O prinmary concernis the preservation
of the Debtors' estate by not requiring Plaintiffs to expend
limted resources and energies pursuing simlar cases in several
geographically diverse fora. Doing so inherently conflicts with
the fundanental tenet of centralized resolution of purely
bankruptcy issues. No conpeting federal policy favors the use of
arbitration provisions to sidestep a bankruptcy court's
conventional jurisdiction.

It is one thing to force a trustee who has

voluntarily commenced suit against a third

party for the benefit of the estate on a claim

inherited from the debtor to abide by the

forum selection terns of the contract he is

attenpting to enforce. It is quite a

different matter, however, to permt various

creditors to bypass carefully established

procedures . . . to force an unwilling debtor

to litigate a nunber of actions in a nunber of

foruns nerely because those <creditors'

contracts happen to include a standard

arbitration clause. In such a world, the nere

cost of defending these various suits could

depl ete the corpus of substantial funds.

In re FRG 115 B.R 72, 75 (E.D. Pa. 1990).
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Finally, enforcing the arbitration clauses here also
di srupts equality of distribution, another fundanmental bankruptcy
policy. "It is inequitable since it would give any aggrieved party
who could cite to an arbitration clause in its contract an exalted
status over all other creditors. This would occur even though the
other creditors were not privy to the underlying contract and
reaped no benefit fromthe contractual bargain.” |In re FRG 115
B.R at 74.

| am mndful of the strong federal policy favoring
arbitration. However, it seens to nme that particularly in a case
such as this, where the parties have not comenced or requested
arbitration outside of bankruptcy, this court is the nost efficient
and effective forum in which to resolve these fundanenta
Bankr upt cy Code i ssues. The efficient resolution of clains and the
conservation of the bankruptcy estate assets is an integral purpose
of bankruptcy and inures to the benefit of the Debtors' creditors.

Nat'l Gypsum 118 F.3d at 1069 n. 21. This policy concerns nore

than the nmere private rights of individuals to an arbitration
agreenent which was the preem nent concern of Congress in passing

the FAA. See, e.q., Dean Wtter Reynolds, Inc. v. Byrd, 470 U.S.

213, 220, 105 S. Ct. 1238, 1242 (1985)
Inthis regard it seens to ne that efficiency concerns in
t he bankruptcy context, at l|least as they pertain to fundanenta

bankruptcy rights such as the ones here, nay present a genuine
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conflict between the FAA and t he Bankruptcy Code. See Nat'l Gypsum

118 F. 3d at 1069 n.21. Accordingly, | will exercise ny discretion
as permtted under Hays and deny Pacificare's notion to stay the
adversary proceeding pending at this time. | will deny the notion
wi t hout prejudice in the event arbitration becomes appropriate.
CONCLUSI ON

For the reasons set forth above, | deny Pacificare's
notion to dismss for lack of standing and failure to state a claim
upon which relief can be granted. | also deny, but wthout
prejudice, Pacificare's notion to stay the adversary proceeding

pendi ng conpelled arbitration.
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ORDER

For the reasons set forth in the Court's Menorandum

Qpinion of this date, the notion (Doc. # 4) of defendants,
Paci ficare of Texas, Inc., Pacificare of Arizona, Inc., Pacificare
of Nevada, Inc., and Pacificare of California (collectively
"Pacificare") to Dismss for Lack of Standing and Failure to State
a Cl aimUpon Wiich Relief Can Be Granted, or Alternatively, for a
More Definite Statenent, is DEN ED The notion (Doc. # 7) of

Pacificare to Conpel Arbitration and Stay Adversary Proceeding

Pendi ng Arbitration is DENI ED W THOUT PREJUDI CE.

Peter J. Wl sh
Uni ted States Bankruptcy Judge
Date: June 27, 2001



